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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA,  

ADDL. CJM, TEZPUR 

                                   C.R. Case No: 90/11 

                                  U/s 138 of N.I. Act. 

               Sri Promod Patodia ………….Complainant 

v. 

                Sri Biswajeet Gope ….……Accused 

Ld. Advocates: For Complainant ……… Sri Debabrata Ghosh and others 

                      For Defence…… Sri A. K. Mahanta. 

Evidence Recorded on: 9.10.12, 3.9.14, 24.2.16. 

Argument heard on: 6.6.17 

Judgment delivered on: 20.7.17 

                                                    J U D G M E N T 

1. The prosecution‟s case, in brief, is that, the accused Sri Biswajeet Gope 

had issued a cheque bearing no. 958360 of the State Bank of India, 

Rangapara Branch on 19.02.11 for Rs. 2,00,000/- in the name of the 

complainant for the liquidation of lawful debt which the accused person 

had taken for the treatment of his sick father. Accordingly, the 

complainant presented the cheque ,bearing no. 11399198482, in State 

Bank of India, Rangapara Branch for collection of the amount of the said 

cheque on 19.02.11, but the above cheque was returned by SBI, 

Rangapara Branch on the same day due to insufficient fund in the 

account of the accused with a Memo. Thereafter, The Branch Manager of 

SBI, Rangapara Branch had informed the complainant vide a memo 

dated 19.02.11, that the payment against the above mentioned cheque 

issued by the accused could not be obtained due to insufficient fund. 

Thereafter, the Manager of SBI, Rangapara branch had returned the said 
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cheque to the complainant, insufficiency of fund in the account of the 

accused, as the reason for returning the cheuqe. Thereafter,   the 

complainant issued a notice to the accused through his advocate by 

registered post on 4.3.11 by a registered with A/D post vide receipts Nos. 

RLAD E 4540 demanding and claiming the payment of the above 

mentioned cheque amount to Rs. 2,00,000/- only together with a further 

amount of Rs. 500/- only as expenses for the notices issued by the 

complainant. But the accused failed to make the payment in spite of 

receiving the notice on 18.3.11. Hence, the case.  

2. During the court of trial complainant has examined two witnesses.  

Accused is examined u/s 313 of CrPC. Defence has adduced the evidence 

of the accused as DW1. Heard arguments.  

 

POINTS FOR DETERMINATION : 

 

 

a. Whether the accused had drawn the cheque, bearing no.958360, of 

Rs.2,00,000/- on 19.2.11, on an account number, maintained by him in 

State Bank of India, Rangapara Branch, for payment of the said amount 

to the complainant from that account for discharge of his debt or other 

liability? 

b. Whether the complainant had presented the cheque to his bank,  State 

Bank of India, Rangapara branch, within 6 months from the date on 

which it was drawn or within the period of its validity, whichever is 

earlier? 

c. Whether the cheque was returned to the complainant by the bank, due 

to insufficiency of funds in the account of the accused to honour the 

cheque? 

d. Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused  within 30 

days of the receipt of information by him from the bank regarding the 

return of the cheque as unpaid? 
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e. Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 

DISCUSSION AND DECISION BASED ON REASON: 

3. PW1, Sri Pramod Patodia, has stated in his examination in chief that he is 

the  complainant of the complaint case. He stated that accused person 

had issued a cheque bearing  no. 958360 of the State Bank of India, 

Rangapara Branch, on 19.02.2011 for Rs. 2,00,000/- (Rupees two lakhs) 

only, in his name for the liquidation of lawful debt which the accused 

person had taken for the treatment of his sick father. Ext. 1 is the 

original Cheque bearing No. 958360 dated 19.02.11, issued by the 

accused Sri Biswajeet Gope. Ext. 1(1) is the signature of the accused Sri 

Biswajeet Gope which is known to him.  

4. Thereafter, he had presented the said cheque in his bank account 

bearing no. 11399198482, in State Bank of India, Rangapara Branch for 

collection of the proceeds of the said cheque amount on 19.02.2011. 

Thereafter, the above mentioned cheque was returned by the Manager, 

State Bank of India, Rangapara Branch on the same day due to 

insufficiency of funds in the account of the accused person with a memo. 

The Manager, State bank of India, Rangapara Branch informed him vide 

a memo of dated 19.02.2011, that the payment against the above 

mentioned cheque issued by the accused could not be obtained due to 

the reason “ Insufficient Fund”. The Manager, State Bank of India, 

Rangapara Branch also handed over the said cheque and also with a 

memo from State bank of India, Rangapara branch to him. The memo 

given by the State bank of India, Rangapara branch showing the reason 

for returning the cheque bearing No. 958360 for Rs. 2,00,000/- (Rupees 

two lakhs) only as “Insufficient Fund”. Ext. 2 is the original Return memo 

dated 19.02.11 issued by State bank of India, Rangapara Branch and 

Ext. 3 is the original letter dated 19.02.11 given by the Manager, State 

Bank of India, Rangapara Branch.  
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5. As such the said cheque issued by the accused person to him was 

returned by State Bank of India, Rangapara Branch. Thereafter, he sent 

an advocate notice to the accused person in his address through his 

advocate Sri Debabrata Bose on 4.3.11, by a registered letter with A/D 

Post vide receipts Nos. RLAD E 4540 demanding and claiming the 

payment of the above mentioned cheque amounting to Rs. 2,00,000/- 

(Rupees two lakhs) only together with a further amount of Rs. 500/- 

(Rupees five hundred) only as expenses for the notices issued by him. 

He stated that the said notices were duly served on accused person and 

the A/D Card was received by his advocate on 18.3.11. Ext 4 is the  

Original Advocate‟s notice issued by Sri Debabrata Bose on 4.3.11 in the 

name of the accused. Ext. 4(1) and Ext. 4(2) are the signatures of his 

Advocate Sri Debrata Bose, which is known to him. Ext. 5: Original postal 

receipt. Ext. 6: Original A/D Card. Ext. 6(1) is the signature of the 

accused person.  

6.  However, the accused person had not paid any amount to him till date. 

He stated that accused has miserably failed to discharge his debts/ 

liabilities towards him by failing to make payment of the above 

mentioned cheque amount as had been claimed by him through his 

notice of dated 4.3.11, to the accused as the cheque was dishonoured 

for want of requisite funds in the bank account of the accused person as 

stated above, as such the accused had committed the offence under the 

relevant provisions of law and is liable to be prosecuted and imposed 

appropriate fine as well as to undergo imprisonment, as may be ordered 

by the Hon‟ble Court. 

 

7. In his cross examination, he stated that the accused person had taken 

the amount of Rs. 2,00,000/- (Rupees two lakhs) only from him for the 

treatment of his father. He stated that he had given amount of Rs. 

2,00,000/- to the accused on 25.11.10 or 26.11.10 and he had given the 

same to the accused in his shop, in cash. He had given the amount of 

Rs. 2 lakhs to the accused from the cash amount which was in his hand. 
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He stated that accused told him that his father‟s gums had been swelled 

and he had to take him to Vellore (Chennai). He stated that he had lent 

money to the accused as because accused belongs to a businessman 

family and he had goodwill in market. He denied the suggestion that he 

does business of money lending. He denied the suggestion that in 

Rangapara, he is known as money lender. He stated that at the time of 

handing over the money to the accused, accused person had given him a 

cheque and that is why he had not taken any receipt. He stated that as 

he does not lend money in interest, from where does he get interest and 

that was for the first and last time he lent money. He stated that Rinki 

Patodia is his wife and his wife had lodged a case against Smti Jharna 

Gope, the mother of the accused, under Specific Performance of Contact. 

He stated that there was agreement between his wife and the mother of 

the accused over selling plot of land. He stated that accused person 

approached  him for money as loan, because accused person personally 

knew him and his father was suffering from cancer. He denied the 

suggestion that, in exchange of lending money to the accused, he took 

signature on one blank stamp (dalil) as well as one blank cheque from 

the accused. He denied the suggestion that he had lent money to Jharna 

Gope and as she did not have bank account, he had taken a signed  

blank cheque from the accused. He denied the suggestion that accused 

did not give him the cheque on 25.11.10  or 26.11.10 and he had given 

blank cheque on 21.12.09. He denied the suggestion that in November, 

2010, accused was not in need of money. He stated that he does not 

know whether on 19.3.10, the father of the accused was admitted in 

Chennai Apollo Hospital and on 20.3.11 operation of his father was 

conducted. He denied the suggestion that he had taken signature of 

Jharna Gope on a blank stamp paper ( Dalil) . He denied that accused 

had given him the cheque on 19.2.11. He stated that the cheque was 

given 2 to 3 months prior. At the time of giving the money, post dated 

cheque was given. Accused had assured him that he would return him 

the money after 2 to 3 months, otherwise he could deposit the cheque. 
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He stated that the date of the cheque was written by the accused. He 

denied that he himself had written the date on the cheque. He stated  

that in Ext.1 chqeue, the ink colour of the signature of the accused and 

the ink used for  the rest of the writing,  are not same. He denied the 

suggestion that accused had given blank cheque. He denied the 

suggestion that on 21.11.09, the accused along with his mother came to 

his house to seek an amount of Rs. 2 lakhs. He denied the suggestion 

that he had lent Rs.170000/- to the accused and his mother for one year, 

and had deducted Rs.30,000/- as interest.  He denied the suggestion 

that he had taken the signature of the accused on a blank stamp paper. 

8. He denied the suggestion that after the lapse of one year, when the 

accused had sought further time, he gave the accused one more year 

and told him to give him Rs.30000/- as interest, he told him that he 

would destroy the cheque and that he would prepare a hand note that 

the accused had taken money from him. He denied the suggestion that 

he had filled up the date and amount, and deposited the cheque in bank. 

He stated that the cheque was given to him by the accused by filling it 

up. He denied the suggestion that there was land dealing between his 

mother and the wife of the accused. He denied the suggestion that he 

had prepared an agreement to sell deed by taking signature of the 

mother of the accused on a blank stamped paper. He denied the 

suggestion that he had instituted this false case and that is why he did 

not mention the fact of the civil case in this case. He stated that he had 

filed the case under Negotiable Instruments Act, beforehand.  

9. He stated that the date on which the money was lent, is not mentioned 

in the statutory notice as well as in the complaint petition. He stated that 

he has mentioned in his complaint petition that the accused had given 

him the cheque on 19.2.11. He stated that the date of the statutory 

notice was 4.3.11. He also stated that he does not remember the case 

number, which his wife had lodged against the mother of the accused. 

He stated that he and his wife have engaged same advocate and his 

name is Sri Debabrata Bose. He stated that nowhere in the complaint 
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petition, it is written that the cheque was post dated cheque. He denied 

the suggestion that he had lent money to the mother of the accused and 

that is why he has no legal right to make the cheque, in the name of the 

accused, to bounce.  He denied the suggestion that the accused had not 

borrowed any sum of money from him and did not draw a cheque for Rs 

2 lakhs in his favour. 

10. PW2, Sri Jyotish Taid, has stated in his examination in chief that he has 

come after receiving summons from the court and he has brought the 

statement of account of Biswajeet Gope as mentioned in the summons. 

He has brought the up to date statement of account in relation to the 

account no. 30278175482 from 19.02.11. He has stated that as per 

record, the transaction in the aforesaid account was closed from 20.3.11 

till 30.11.11.  As per the statement of account, on 19.2.11 a sum of Rs. 

1130/- was deposited in the aforesaid account. Ext.1 cheque is the 

cheque of their bank of Rangapara Branch. On 19.2.11, the said Ext. 1 

cheque was deposited in their bank for collection, but due to insufficiency 

of fund the said cheque was returned to the informant showing 

„insufficient fund‟ as the reason , with a letter and return memo. Ext. 2 is 

the letter, which is sent to the informant from their bank. In the Ext. 2 

letter, the round seal of their bank and the signature of the manager are 

there. He stated that they had given the Ext. 3 return memo along with 

Ext. 2. In Ext. 3 return memo, the seal of their bank and signature of the 

manager are also available. In that account statement it shows that a 

sum of Rs. 1130 was available from 16.2.11 to 21.2.11, but on 21.2.11 a 

sum of Rs. 25,000/- was deposited in that account and thereafter, total 

amount become 26,130/-. Ext. 7 is the statement of account which is 

brought by him, consisting of 6 numbers of pages in total. As the 

statement of account is printed out from computer, the signature on it, is 

not necessary.  

11.  In his cross examination, he stated that statement of account is the 

extract of computer. He stated that their bank manager did not certify 

the Ext. 7 as true copy of statement of account. In Ext. 1 cheque, the 
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signature of Biswajeet Gope and the pattern of writing and ink are 

different from the pattern of other writings and ink in the cheque. In the 

account of accused, a sum of Rs. 2,00,000/- was never deposited. He 

stated that if in an account , a sum of Rs. 2,00,000/- had never 

deposited and if a cheque of Rs. 2,00,000/- is issued against that 

account, then we have to write „insufficient fund‟ as the cause of 

bouncing the cheque. The date of the cheque was 19.2.11 and the said 

cheque was submitted for encashment on 19.2.11 itself. In Ext. 1, the 

pattern and ink, by which the date was written as 19.2.11, are different 

from the ink and the pattern of signature of Biswajit Gope. If cheque is  

bounced  frequently, the bank can take necessary steps against the 

account holder for harassment of the bank.  He stated that the time at 

which the cheque was tendered in the bank and when the cheque was 

returned, on 19.2.11, is not mentioned in Ext 2 and Ext 3. The accused 

was operating the account even after issuing the cheque as on 21.2.11 

he had deposited Rs. 25000/- in the account. 

APPRECIATION OF EVIDENCE: 

12.  On a careful analysis of the evidence on record, it becomes clear that 

the main point to be decided is whether the accused had drawn the Ext-1 

cheque , in favour of the complainant, in discharge of any legally 

enforceable debt or any liability. The other points such as presentation of 

the cheque for payment and dishonor of the cheque due to insufficiency 

of funds in the account of the accused, have not been disputed by the 

defense. In fact, the accused, in his evidence as DW1, has stated that 

the signature, Ext 1(1) on the Ext 1 cheque, is his signature. Thus, the 

signature on the cheque has been admitted by the accused.   

13. The complainant(PW1), in his evidence has asserted that the accused 

had borrowed a sum of Rs. 2 lakhs from him, when he was in need of 

money for treatment of his father. He has also asserted that he had lent 

the amount to the accused, as the latter is a businessman of Rangapara 

Town, having a goodwill. The complainant is also a businessman, of 

Rangapara Town. Hence, the acquaintance between the two and 
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monetary transaction between them, is very much a possibility. It is true 

that the complainant, did not mention the date on which the money of 

Rs. 2 lakhs, in his complaint petition as well in his statement on affidavit, 

but during his cross examination, he has mentioned that either on 

25.11.10 or on 26.11.10, he had lent the money to the accused.  

14. PW1, has also stated, in his evidence that in discharge of the loan 

liability, the accused had issued him a cheque, bearing no. 958360 of 

SBI, Rangapara branch, on 19.2.11, for Rs. 2 lakhs. But when he had 

deposited the cheque in his bank, the same was dishonoured due to 

insufficiency of fund in the account of the accused.  

15. The accused, as DW1, in his evidence, has stated that in the year 2010, 

he and his mother, had approached the complainant for loan, as money 

was needed for treatment of his father.  Moreover, the accused has 

admitted that the cheque( Ext 1), was issued by him, with his signature. 

Although, he has denied existence of any legally enforceable debt and 

stated that the cheque was blank and given as security cheque.  

16. In the light of the above discussion, I am of the view that , in the present 

case, the factual basis for raising the statutory presumption exists. 

17. The above facts are sufficient to raise the presumption u/s 139 and u/s 

118 of NI Act. Hence, in the light of Sec139 and 118 of NI Act, it is 

presumed that Ext 1, cheque was given by the accused to the 

complainant for the discharge of the debt of the amount mentioned 

therein, and it was drawn by the accused for consideration. 

18.  Now, it is to be seen, whether the defense has been able to rebut this 

presumption. 

19. DW1, Sri Biswajit Gope, in his evidence, has stated that he , personally, 

had never borrowed money from the informant. The complainant had 

lent money to his mother, Smti Jharna Gope and not to him. He stated 

that in the year 2010, he and his mother, had sought money from the 

complainant, as loan, to meet their need for money for treatment of his 

father, as complainant does business in money lending. He stated that 

on 21.12.09, he and his mother had gone to the house of the 
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complainant, who had handed over Rs. 170000/- to his mother, after 

deducting Rs. 30,000/- as interest for 1 year. He also stated that out of 

compulsion, they had agreed to pay Rs.30000/- as interest and his 

mother had signed on paper, stating the she had received Rs. 2lakhs. He 

also stated that the complainant had taken a blank cheque and about 

two blank stamped papers, signed by his mother. He also stated that he 

had issued a blank cheque to the complainant from his Ext Ka cheque 

book, because there was no cheque book in the name of his mother. 

20.  In my view, the assertion of DW1, that  the complainant did not lend 

money to him, but to his mother only and that he had issued only a 

blank cheque to the complainant, as security for repayment of the loan 

amount, not sufficient to raise reasonable doubt as to rebut the statutory 

presumption. The reasons are as follows: 

a) DW1, has stated, in his evidence, that he and his mother had 

approached the complainant for the loan of Rs.2 lakhs, in the year 

2010, to which the complainant had agreed. Thus, if the version of 

DW1, is believed, then it implies that both of them  together had 

approached the complainant for the loan. It is a settled principle  that 

the debt or liability need not be of the drawer of the cheque, towards 

the payee. In Sec 138 of NI Act, the expression used is “any debt or 

other liability”, and not “any debt or other liability of the drawer”. In 

other words, the provision of Sec 138 of NI Act, would be attracted, 

even if, the cheque has been issued for discharging the debt or 

liability of some other person.  

b) The assertion of DW1, that a blank security cheque has been given 

and that his mother had signed on blank stamped papers, which have 

been misused by the complainant in filing this case as well as a civil 

case, under Specific Performance of Contract Act, based on 

manufactured documents, has not been corroborated by any other 

evidence. If we go by the version of the accused, then, the mother of 

the accused, Smti Jharna Gope, is a very vital witness. But, there is 

no explanation as to why her evidence has been withheld. Hence, 
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non examination of the mother of the accused, makes the assertions 

of DW1, unreliable.  Moreover, Ext Ka, is not sufficient to raise rebut 

the presumption. This is because, there is some kind of overwriting 

on the date, and only few entries have been made, in the cheque 

slip, which has been admitted by the accused(DW1), in his cross 

examination. Hence, Ext Ka does not inspire confidence.  

c) The allegation of blank stamped papers and their misuse by the 

complainant, in lodging a civil case, in the name of his wife, do not 

shake the foundation of the complainant‟s case, because, the 

complainant has not  relied upon any such stamped documents in 

this case. No such stamped document has been shown as money 

receipt by the complainant.  

d) The fact that there are differences in ink and writing in the cheque, is 

also not decisive, because, it is not the requirement of Sec 138 of NI 

Act, that the entire cheque must be written by the drawer himself. 

DW1, has stated that he had signed on Ext 1 cheque, and his mother 

had given the cheque to the complainant, in his presence. Once, this 

fact is admitted, other issues such as difference in ink and writing, 

assume less importance.  

e) It appears that there is inherent inconsistency in the evidence of 

DW1. He stated that in the year 2010, he and his mother had 

approached the complainant to borrow money for his father‟s 

treatment. But, he has thereafter, stated that on 21.12.09, he and his 

mother had gone to the house of the complainant, and his mother 

had received Rs.170000/- from the complainant.  So, it is not clear, 

whether in the year 2010 or in 2009, money was borrowed, as per 

the version of DW1.  

21. Hence, in the light of the above, I am of the view that the defense side 

has not been able to rebut the legal presumption. Further, PW2, has 

stated in his evidence that the Ext 1 cheque is a cheque of SBI, 

Rangapara Branch. In Ext 1 cheque, the account number i.e 

30278175482, is mentioned, which according to PW2, is the account 
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number of Sri Biswajit Gope. In other words, it is proved that the 

accused had drawn the cheque, bearing no. 958360, of Rs.200000/- dtd. 

19.2.11, on an account maintained by him in SBI, Rangapara Branch, for 

payment of the said amount to the complainant from that account for 

discharge of any debt or other liability.  

22. As stated earlier, the fact that the cheque was presented by the 

complainant in SBI, Rangapara Branch, on 19.2.11, and its return, due to 

dishonor of the cheque, on account of insufficiency of fund in the 

account of the accused, has not been disputed by defense. Moreover, the 

evidence of PW2, shows that at the relevant point of time, the accused 

did not have fund in his account to honour the cheque. Furthermore, 

DW1, has also stated that he knew that on 19.2.11, there was no deposit 

of Rs. 2lakhs in his bank account, as he had never issued the 

complainant, the cheque on 19.2.11. Ext 4, postal receipt shows that the 

notice was sent on 04.3.11, thus, within 30 days of the receipt of the 

information from the bank about the dishonor. Further, Ext 2 and Ext 3 

as well as the evidence of PW2, prove the fact that the cheque was 

deposited by the complainant for collection, within the period of the 

validity of the cheque.  

23. Coming to the issue of service of notice, DW1(accused) has stated that 

the signature reflected on the AD card, Ext 6(1) is not his signature. But 

he has also stated that the address mentioned in the AD card(Ext 6) and 

in the notice(Ext 4), is the true address of his house. The Ext 5, postal 

receipt, shows that the notice was sent by registered post to the proper 

address of the accused. Hence, in light of Sec 27 of General Clauses Act, 

the notice is deemed to have been served upon the address i.e the 

accused.  It is true that there cannot be two original notices. Hence, Ext 

4, appears to be a replica of original notice, which was sent to the 

accused. This itself, does not prove to be fatal to the prosecution‟s case, 

because the actual notice, which was sent to the accused, was not in the 

custody of the complainant.  
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24. Lastly, the complainant, in his evidence, has stated that the accused has 

not paid him the amount of Rs.2 lakhs, till date, even after receipt of 

notice. The defense has not taken the plea that the money or part of it 

has been paid to the complainant. The DW1, in his evidence has stated 

that he has not paid any amount of money to the complainant, as he did 

not borrow any money from him. Hence, it is also proved that the 

accused, even after receipt of notice has failed to pay the cheque 

amount to the complainant within 15 days of  its receipt.  

25. In the light of the above, I am of the considered view that all the 

ingredients of Sec 138 of NI Act, are proved, beyond reasonable doubt. 

Thus, the prosecution has been able to prove that the guilt of the 

accused, Sri Biswajit Gope u/s 138 of Negotiable Instruments Act, 

beyond reasonable doubt. Accordingly, the accused is convicted u/s 138 

of Negotiable Instruments Act. 

26. Considering the nature of the offence , where credibility of business 

transaction by means of negotiable instrument is in issue, I am not 

inclined to extend the benefit of Probation of Offenders Act to the 

accused. 

27. Heard  on the point of sentence. 

28. Considering the facts and circumstances of the case and the nature of 

the offence, I sentence the accused to  pay a fine of Rs.2,50,000/-

(Rupees Two Lakhs and Fifty Thousand only), which is inclusive of the 

cheque amount and a lump sum interest amount, i/d R.I. for 5(five) 

months. The entire fine amount, if realized, shall be given to the 

complainant as compensation.  
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29. The judgment is pronounced in the open court on this  20TH      of July, 

2017. The judgment is prepared under my hand and seal of this Court. 

30. The case is, accordingly, disposed of. 

 

 

 

                                                       (K.K. Sharma) 

                                               Addl. CJM, Sonitpur, Tezpur 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

1. EXT 1: CHEQUE 

2. EXT 2: RETRUN LETTER 

3. EXT 3: RETURN MEMO 

4. EXT 4:NOTICE 

5. EXT5: POSTAL RECEIPT 

6. EXT 6: AD CARD 

7. EXT7: COMPUTER GENERATED STATEMENT OF ACCOUNT 

LIST OF DOCUMENTS EXHIBITED BY DEFENSE: 

1. EXT Ka: Cheque Book 

2. Ext Kha: Discharge Certificate 

3. Ext Ga(1): Certified copy of the petition for setting aside ex-parte decree 

in Title Suit No. 4/11. 

4. Ext Ga(2): Certified copy of written objection of opposite party. 

5. Ext Ga(3): Certified copy of the order of Hon‟ble Civil Judge, setting aside 

the ex-parte decree.  

                                 

                                                       ADDL. CJM, TEZPUR 


